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THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE-10282
V. SE- 10283
CARL T. PFLANZER and

RANDY W HETHERI NGTON,

Respondent s.
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OPI Nl ON AND ORDER

This case invol ves an appeal by respondent Hetheri ngton
froman initial decision of Adm nistrative Law Judge WIlliamR
Mul I ins, issued orally at the conclusion of an evidentiary

hearing held on March 15, 1990.° By that decision, the |aw judge

'An excerpt fromthe transcript containing the initial
decision is attached. The Admnistrator initially proceeded with
certificate actions against both respondents identified above--on
the flight in question Pflanzer acted as pilot-in-comand and
Het heri ngton acted as non-flying first officer. Prior to the
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affirmed the Adm nistrator's determ nation that respondent had
viol ated sections 91.87(d)(2) and 91.9 of the FAR during a
passenger carrying flight bound for Seattl e-Tacona I nternational
Ai rport on June 15, 1988.°

In the conplaint, the Adm nistrator alleged that the flight
in question was cleared to execute a bay visual approach into
Runway 16R at Seattl e-Tacoma, which was |LS-equipped; that such
an approach called for a mninmumaltitude of 1,800 feet above

(..continued)

hearing, Pflanzer entered into a settlenent agreenent with the
Adm ni strator, whereby he adnmitted to violations of 8§ 91.75(a),
91.87(d)(2) and 91.9 of the Federal Aviation Regulations ("FAR "
14 CF. R Part 91) and the Adm nistrator consented to a waiver of
sanction for such violations under the Aviation Safety Reporting
Program (ASRP). As the sole action pending before the Board is

t hat agai nst respondent Hetherington, he will be referred to as
"respondent” in the remai nder of this opinion and order.

*The pertinent FAR provisions, which have since been anended
and recodified as 14 CF. R 88 91.129 and 91. 13(a), respectively,
read as foll ows:

"§ 91.87 Operation at airports with operating control towers.
* * * * *

(d) Mninmnumaltitudes. Wen operating to an airport with an
operating control tower, each pilot of--
* * *

* *

(2) A turbine-powered airplane or a |large airplane
approaching to land on a runway being served by an ILS
[instrument | anding system, shall, if the airplane is ILS
equi pped, fly that airplane over the glide slope between the
outer marker (or the point of interception with the glide sl ope,
if conpliance with the applicable distance fromthe clouds
criteria requires interception closer in) and the m ddl e marker.

8 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

‘The Administrator initially ordered respondent's airline
transport pilot (ATP) certificate suspended for 60 days for such
al l eged FAR viol ations. However, at the conmmencenent of the
heari ng, counsel for the Adm nistrator waived the proposed
sanction under ASRP. Tr. 10.
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Boeing Field; that the flight descended to approximately 400 feet
above ground | evel approachi ng Boeing Field, which was bel ow both
that mnimmaltitude and the ILS glide slope for Runway 16R at
Seattl e-Tacoma; and that the flight presented a hazard to
aircraft operating at Boeing Field, and endangered the |lives and
property of others. It has been conceded that the descent toward
Boeing Field was the result of a msidentification of that
airport as Seattle-Tacoma. That descent was term nated and a
m ssed approach was executed after this m stake was realized.

Respondent has, in connection with his appeal, contended
that no violation of FAR section 91.87(d)(2) occurred because the
m ssed approach had been comenced before the aircraft reached
the outer marker for Seattle-Tacoma Runway 16R * Insofar as the
al l eged section 91.9 violation is concerned, respondent naintains
that he was performng duties which required his attention to be
focused entirely inside the cockpit when the incident occurred.
Thus, he asserts that the incident did not result from any
carel essness on his part.

The Adm nistrator has submtted a reply brief, in which he

‘Wth respect to the § 91.87(d)(2) charge, respondent also
avers that the law judge erred in finding, solely on the basis of
informati on appearing in the settlenent agreenent between the
Adm ni strator and Captain Pflanzer (Ex. J-1), that the glide
slope called for a mninumaltitude of 1,800 feet at the outer

marker. In addition, respondent maintains that he should be
absolved fromliability under § 91.87(d)(2) because he was not
flying the aircraft at the tine of the incident. In view of our

di sposition of the 8 91.87(d)(2) charge, infra, based on the
contention set forth above, we need not address these further
assertions advanced by respondent in this decision.
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urges the Board to affirmthe |law judge's initial decision.

Upon consideration of the briefs of the parties and the
entire record, the Board has determned that safety in air
commerce or air transportation and the public interest require
that the Admnistrator's order and the law judge's initial
deci sion be reversed as to their finding of a section 91.87(d)(2)
violation and affirmed as to their finding of a section 91.9
violation. Accordingly, respondent's appeal will be granted in
part and denied in part.

Wth respect to the section 91.87(d)(2) charge, we have
observed that both respondent and Captain Pflanzer indicated at
the hearing that the aircraft's descent had been term nated and
a m ssed approach commenced before the flight reached Boei ng
Field, where the outer marker for Seattle-Taconma Runway 16R is
| ocated.”® Such testinony is corroborated by a series of charts
depicting the aircraft's flightpath, which indicate that the
aircraft, which was flying in a southeasterly direction, had
descended to 400 feet nean sea | evel (MSL) approxi mately one
nautical mle (NM northwest of Boeing Field s runway, but began
a clinb before reaching the runway.® Thus, the flight was no

| onger "approaching to land" at an |ILS-equi pped runway when it

*According to rel evant approach plates (Exs. G4 and A-1),
the outer marker is |ocated abeam of Boeing Field s only runway.

°Ex. CG-2. These charts, which reflect altitudes of 500 feet
MSL before the aircraft reached Boeing Field s runway and 1, 800
feet MSL between the center and far end of that runway, were
created by an FAA information specialist using information from
its continuous data recordi ng system
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arrived at the outer marker. For this reason, we do not believe
that the flight in question was conducted in violation of FAR
section 91.87(d)(2)."

Turning to the section 91.9 allegation, the Board is of the
opi nion that respondent nust share in the responsibility for the
aircraft's initial descent toward Boeing Field, which resulted
fromthe msidentification of that airport as Seattle-Tacoma and
caused a breach of standard air traffic separation in the area.®

In this regard, we note that the crew conducted an in-flight
briefing of the bay visual approach prior to comrencing that
procedure. During that briefing, the fact that the approach
pattern woul d take the flight over Boeing Field was nentioned.”’

0

Moreover, visibility was good at the time, and respondent has

rel ated that he had been able to see both Boeing Field and

The fact that Captain Pflanzer adnmitted to a violation of
FAR 8§ 91.87(d)(2) in his settlenent agreenment is immterial to
this determ nation, as the captain abandoned his appeal of the
Adm nistrator's order by entering into that agreenent. Wth
respect to respondent, the Adm nistrator renained obligated to
establish the existence of a 8§ 91.87(d)(2) violation by a
preponderance of the evidence. For the reasons stated above,
we believe the Adm nistrator has failed to do so.

‘Boeing Field is located approxi mately 5 NM northwest of
Seattl e-Tacoma. See Ex. C4. According to an FAA avi ation
safety inspector who testified at the hearing, the bay visual
approach into Seattl e-Tacoma Runway 16R calls for a m ni num
altitude of 1,800 feet over Boeing Field in order to provide for
adequate vertical separation between aircraft executing that
approach and lower flying aircraft operating into and out of
Boei ng. See Tr. 50.

*Tr. 89. The overflight of Boeing Field was to occur during
final approach. See Exs. G4, R1

YSee Ex. C- 3, Tr. 82.
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Seattl e-Tacoma fromthe right seat of the cockpit during the
downwi nd and base | egs of the approach.™ Thus, prior to the
I nci dent, respondent shoul d have been cogni zant of the fact that
the two airports were in close proximty and should, therefore,
have al so been aware that an acute degree of care and attention
was required in order to assure that a descent toward the wong
airport did not occur.™

According to Captain Pflanzer, the flight had descended to
3,200 feet follow ng execution of the inbound turn, in accordance
with its approach cl earance, when he saw what he thought was
Seattl e-Tacoma and, as a result, ordered respondent to
i mredi ately configure the aircraft for |anding and go through the
final landing check list. The m staken descent toward Boei ng
Field foll owed. Respondent maintains that, during the period of
about one and one-half mnutes fromthe tinme he received Captain
Pflanzer's orders until the tinme the captain discovered that
sonet hing was awy, those conmands required himto focus his
attention inside the cockpit, making it inpossible for himto
ascertain that the aircraft was approaching the wong airport.

The Board is not persuaded by this argunent. |In the first

pl ace, we do not believe that the tasks assigned by Captain

“Tr. 136-38. Captain Pflanzer was unable to see either
airport fromthe cockpit's left seat during those phases of the
approach. 1d. 82, 88.

“The degree of care required by respondent in this regard
was especially high both because he had not previously flown into
Seattl e-Tacoma (Tr. 135) and because he is an ATP certificate
hol der. See Administrator v. Ferguson and Bastiani, 3 NISB 3068,
3070 (1980), affirmed 678 F.2d 821 (9th Cr. 1982).
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Pfl anzer were so extensive or extraordinary in nature as to have
required their performance to the exclusion of respondent's
routi ne navigational duties as a non-flying first officer. Those
duties included nonitoring cockpit instrunents and observing
conditions outside the aircraft to assure that nothing was
ami ss.” Additionally, we note that warning flags in both of the
aircraft's ILS instrunent gauges had been observed by respondent
before the tine Captain Pflanzer gave himthe final approach
commands. ™ W therefore believe that respondent had an anple
opportunity to observe signs indicative of a problemw th the
aircraft's approach which, if heeded, m ght have averted the

flight's mstaken descent toward Boeing Field.” Consequently, we

“See Ex. CG-5. W believe that the proper performance of
such duties may well have uncovered the captain's m staken
identification of Boeing Field as Seattle-Tacona. 1In this
regard, we note that, in addition to being |ocated several mles
down the bay visual approach flightpath from Boei ng, Seattl e-
Tacoma has two parallel runways whose heading differs fromthat
of the Boeing's sole runway by approxi mately 30 degrees. See
Exs. G4, R 1. Mreover, Seattle-Tacoma, at 429 feet MSL (see
Ex. R-1), is located at a higher elevation than both Boeing Field
and the aircraft's mninumaltitude prior to the commencenent of
the m ssed approach. The descent toward Boeing Field, therefore,
al so reflects respondent's failure in his duty (see Ex. G5, Tr.
59) to nake appropriate altitude call outs.

“Tr. 83-84, 126-27. Although respondent maintains that this
furthered the need for himto focus his attention within the
cockpit during the period in question because he was required to
spend tinme checking to see if the ILS instruments were tuned to
the proper frequency, it appears that the captain did not ask him
to configure the aircraft for landing or go through the final
| andi ng check list until this was acconplished. [d. As the
evi dence indicates that the ILS instrunments were found to have
been properly tuned, the Board nust wonder why a final approach
was subsequently comenced.

“I'n this regard, this case differs from Administrator v.
Gall e and Pfenninger, NTSB Order EA-2718 (1988), where we found
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are of the opinion that the law judge did not err in finding

respondent in violation of FAR section 91.09.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is granted with respect to the | aw
judge's determ nation that he viol ated FAR section
91.87(d) (2);
2. Respondent's appeal is denied with respect to the | aw
judge's determ nation that he viol ated FAR section
91. 9;
3. The initial decision is reversed to the extent that it
affirns the Administrator's finding of an FAR section
91.87(d)(2) violation; and
4. The initial decision is affirned to the extent that it
affirnms the Administrator's finding of an FAR section
91.9 violation.
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)

that a non-flying first officer did not have an opportunity to
detect, during a 5 to 10 second period, that his captain had
maneuvered onto the wong taxiway while he was performng a pre-
t akeof f checkl i st.



